Article 16 - Theft
E06C-4E-D 10307238 — Ft. Dodge, IA

Summary: Grievant was removed for theft of a $10 Target gift card from the mail.
Evidence disclosed that she was on leave from December 24 through January 4 -
therefore, was not at work on December 3 when the OIG agent placed the gift card in
the collection box. Although she did not take the card from the mail (as assumed), she
in fact took it from a table of loose items as she had a “fetish” for gift cards and four
months later was with her husband when he used it at Target.

The Union raised numerous due process arguments that challenged “just cause’
in that grievant did not receive a pre-disciplinary interview and her 29 years of
discipline-free, exemplary work performance which included a cash achievement award
was not taken into consideration.

The arbitrator returned her to duty without back pay due to the due process
violation of failure to conduct a proper pre-disciplinary interview.
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The grievance is sustained in part. After a review of the evidence of record and the
arguments put forth by the parties, Grievant is to be reinstated not later than February 1,
2011 without loss of benefits or seniority but without back pay.
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BACKGROUND INFORMATION

Pursuant to the Collective Bargaining Agreement (National Agreement or CBA)
between the United States Postal Service (USPS or Employer/Management) and the
American Postal Workers Union (APWU or Union), the undersigned arbitrator was duly

selected by the parties to hear this matter. This matter stems from a grievance filed on
behalf of Grievant Marian Anderson, an employee in the Clerk Craft. Grievant is
charged with theft of a gift card. After a gift card, planted by the USPS Office of
Inspector General (OIG), was found to have been used at a Target store, the OIG began a
criminal investigation into the matter. A special agent with the OIG interviewed Grievant
on June 9, 2010. On June 25, 2010 Grievant was interviewed by Kristopher Avants, then
Supervisor of Customer at the Fort Dodge Post Office. A disciplinary action proposal
(DAP) to remove Grievant was signed by Avants on June 25, 2010 with a concurring
signature of JaNan O’Brien, Postmaster for the Fort Dodge Post Office. A Notice of
Removal (NOR) based on a charge of theft of a gift card was signed by Avants and
concurred to by O’Brien July 6, 2010 and issued to Grievant. JX3.! As stated in the
NOR, the Employer accuses Grievant of violating provisions of the Postal Service’s
Standards of Conduct cited in the Employee and Labor Relations Manual (ELM) at
Section 665.13, 665.16 and 667.17. The Employer also cites Title 18 U.S.C. 1701 and
the Administrative Support Manual, Section 274.1. The NOR was issued by Avants and
is also signed by Postmaster O’Brien as the reviewing authority. The NOR charging

Grievant with theft states in part the following:

The investigations determined that a Target gift card, which was loose in the mail
at Fort Dodge Post Office was stolen and used by you. It was found that the gift
card was placed in the mail stream at the outside blue collection box at the Fort
Dodge Post Office on December 31, 2009. The Target gift card was used by you
on May 9, 2010 at the Target store in Fort Dodge, [A. You were positively
identified as the person depicted in the Target video surveillance by a Supervisor
Jayleen Davey at the Fort Dodge Post Office. In an interview with a special agent
with OIG, you admitted to taking the transacted gift card from the Fort Dodge
Post Office and converting it to personal use. You confirmed that the Target
surveillance video contained your image. You failed to offer any explanation
which would mitigate the need for this removal.

! The decision herein will refer to Joint Exhibit as “JX”, Union Exhibit as “UX”, and Management Exhibit
as “MX?”, with corresponding exhibit and page number as appropriate. Page will be referred as “p”.
® Given the sequence of provisions’ numbers, it would appear the referenced section should be 665.17, The

actual copy of the provisions was not provided at hearing,
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The NOR includes a photograph taken from a May 9, 2010 video of Grievant and her
husband, Paul Anderson, exiting the Target store and a June 9, 2010 written statement
submitted by Grievant to the OIG agent.

The grievance was filed and decided pre-NOR at Step 1 on June 29, 2010 in
response to a June 25, 2010 letter Avants issued to Grievant stating he was seeking her
removal. JX2.> The grievance was appealed to Step 2 on August 13, 2009 and alleges a
violation of various provisions of the CBA. Attached to the grievance form is a detailed
statement of the Union’s position including procedural flaws it claimed the Employer
violated in the removal action against Grievant. After the August 20, 2010 Step 2 denial
was issued, the Union submitted extensive Step 2 corrections and additions. The
grievance, denied at prior steps and appealed to arbitration, was heard on December 3,
2010. |

At arbitration, based on the Employer’s request for a continuance for a second
hearing day and after extensive arguments, the parties eventually agreed that the
Employer would not seek a continuance for a second day of hearing to call the
Postmaster who did not attend the hearing due to illness and the Union agreed to
withdraw its argument that there was no review and concurrence but that the review and
concurrence was cursory.

At the hearing on December 3, 2010, the Employer called as witnesses James
O’Hara, OIG Special Agent and Kristopher Avants, Postmaster East Moline Post Office
and former Supervisor of Customer Service at the Fort Dodge Post Office. The Union
called as witnesses Kelly Albrecht, Union Steward for APWU Local 317, Paul Anderson,
Grievant’s husband, and Grievant.

During the course of the hearing, all witnesses testified under oath or affirmation,
and the parties were given a complete, fair and full opportunity to be heard, cross-
examine witnesses, submit relevant evidence and present their respective arguments. The
parties opted for closing statements and both parties submitted a number of arbitral

authority to support their respective arguments, after which the record of the hearing was

closed.

* The filing of the grievance pre-NOR is nof an issue of contention between the parties.
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ISSUES
The parties essentially state the issue as follows:

Did the Postal Service have just cause to issue to Grievant the Notice of Removal dated

July 2, 2010 for theft of gift card?® If not, what is the appropriate remedy?

RELEVANT CONTRACT PROVISIONS

ARTICLE 15
GRIEVANCE-ARBITRATION PROCEDURE

Section 2. Grievance Procedure Steps
Step 2: (d) At the meeting the Union representative shall make a full and detailed

statement of facts relied upon, contractual provisions involved, and remedy sought. The
Union representative may also furnish written statements from witnesses or other
individuals. The Employer representative shall also make a full and detailed statement of
facts and contractual provisions relied upon. The parties’ representatives shall cooperate
fully in the effort to develop all necessary facts, including the exchange of copies of all
relevant papers and documents in accordance with Article 31...

ARTICLE 16
DISCIPLINE PROCEDURE

Section 1. Principles
In the administration of this Article, a basic principle shall be that discipline should be

corrective in nature, rather than punitive. No employee may be disciplined or discharged
except for just cause such as, but limited to...pilferage... Any such discipline or discharge
shall be subject to the grievance-arbitration procedure provided for in this Agreement,
which could result in reinstatement and restitution, including back pay.

Section 5. Suspensions of More Than 14 Days or Discharge

In the case of ...discharge, any employee shall, unless otherwise provided herein, be

entitled to an advance written notice of the charges against him/her and shall remain
ither on the job or on the clock at the option of the Employer for a period of thirty (30)

-
days...

Section 8. Review of Discipline

In no case may a supervisor impose suspension or discharge upon an employee unless the
proposed disciplinary action by the supervisor has first been reviewed and concurred in
by the installation head or designee.

* Although the NOR is dated “July 2, 2010”, the issuing official and reviewing authority official signed the
NOR on “July 6, 20107
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ARTICLE 19
HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published regulations of the Postal Service,
that directly relate to wages, hours or working conditions, as they apply to employees
covered by this Agreement, shall contain nothing that conflicts with this Agreement, and
shall be continued in effect except that the Employer shall have the right to make changes
that are not inconsistent with this Agreement and that are fair, reasonable, and

equitable...

POSITIONS OF THE PARTIES
The Position of the Employer
The Employer contends that it had just cause to remove Grievant from

employment based on the charge of theft of a gift card as cited in the NOR. The
Employer contends that Grievant’s conduct led to her removal from the Postal Service.
The Employer explains that on December 31, 2009, the OIG agent placed a Target gift
card loose in the mail to test the integrity of mail processing operations for those types of
items, a common technique employed by agents. After on June 7, 2010, it was
discovered that the gift card had been transacted at Target, a copy of the purchase receipt,
MasterCard information associated with the purchase and a surveillance photograph of
the person who made the purchase was provided to the agent. Grievant was identified by
a supervisor as an individual on the surveillance photograph and during her June 9, 2010
interview by the agent, Grievant identified the man in the picture as her husband.

The Employer offers that during the interview with the agent, Grievant explain to
the agent that there are times that she finds loose items when working the mail processing
set-up belt and that she notifies and turns the items over to her supervisor and Grievant
acknowledged that it is not acceptable to take items from the mail and convert them to
personal use. The Employer contends that it is clear that Grievant knew the rule and
failed to pay heed to it. The Emplover cites the provisions of ELM, Part 665.16 and
contends that Grievant’s actions constitute a violation of the provisions, incorporated in
the National Agreement at Article 19. The Employer contends that Grievant was aware
of and broke the rule and is now crying foul over the consequences of her actions. The
Employer maintains that Grievant’s actions strike at the very essence of what is required

of every postal employee, to be trustworthy, honest, of good character and reputation.
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Grievant testified that she does not remember training during her employment on what to
do with loose items not found in the mail and no one ever told her that taking items out of
the junk would result in discipline.

Regarding the meeting with Avants, Grievant testified that she did not really
know him but had seen him around. According to Grievant, Avants did not read to her
anything at the meeting, did not introduce anything but showed her the OIG report which
she had not seen previously and gave her about two minutes to read it. Albrecht told
Avants the report was not complete because she knew what it looked like. Grievant
testified that she had requested a copy of the report from Labor Relations. According to
Grievant, there are no rules to tell employees what to do with found items and the card
had been on the table for awhile before she took it. In between the interview with OIG
and the interview with Avants, Grievant obtain a lawyer because of the criminal charges
and she was advised to just answer “yes” or “no” to any questions. She answered “no” to
the question as to who used the card because she did not use the card and at the time she
did not know how her husband got the card. Later, during their discussions, her husband
told her that he found the card in a box of odds and ends and used it thinking it was his
card. Grievant testified that she does not know the Post office’s policy regarding items
loose in the mail and when she took the card it was not loose in the mail or in the mail
stream.

Grievant maintains that Avants did not tell her he was proposing discipline or to
remove her and she saw no form at the meeting that he was proposing discipline.
Grievant got the June 25, 2010 letter in the mail and informed Albrecht; later she
received the official NOR. Grievant testified that she now knows but did not know
previously that she could be disciplined for taking items from the garbage.

Grievant testified that initially she thought the OIG agent was questioning her
about stamp stock because he questioned her about her duties at the window; when they
showed her the Target picture, she knew it was about her. She did not take money from
the tray in her work area because it was wrong; it never occurred to her to take items
from the tray. Grievant testified that she took the Target card because she thought it was
worthless; the card had been there for days and she thought it was trash and took it for her

collection; she did not ask the postmaster for the card; if she knew it had a balance, she
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would not have taken it. Grievant testified that based on what the Union fold her, she

thought there would be a second meeting.

DISCUSSION AND OPINION
The CBA at Article 16.1 requires that no employee may be disciplined or

discharged except for just cause. Just cause must be shown to have existed prior to the
imposition of discipline. The Employer has the burden of proof in such matters. In this
matter, the Employer charges Grievant with theft of a gift card thereby violating various
provisions of the ELM under the Postal Service Standards of Conduct. As cited by the
Employer in the NOR, Section 665.13 requires employees to discharge their assigned
duties conscientiously and effectively; and 665.16 requires employees not to engage in
criminal, dishonest, notoriously disgraceful, immoral, or other conduct prejudicial to the
Postal Service. The Employer also cites Section 667.17 [sic] which according to the
Employer cites Title 18 U.S.C. 1701 that provides for penalties for persons who
knowingly and willfully obstruct or retard mail and states the statute does not afford
employees immunity from arrest and for violations of law. Section 274.1 of the
Administrative Support Manual cited by the Employer requires the Postal Service to
preserve and protect the security of all mail in its custody Employees and cites specific
prohibitive acts. Section 274.1 states that any postal employee committing or allowing
any of the cited unauthorized acts is subject to discipline or criminal prosecution leading
to fine, imprisonment or both. Employees who do not adhere to the various policies and
rules may be subject to discipline under Article 16 of the Agreement. In this case, the
Employer issued a NOR to Grievant pursuant to Section 16.5 of the Agreement. Thus,
the Employer has the burden to prove that it had just cause to issue the NOR and remove
Grievant from employment.

Merits of the Case

The charges in the NOR infer that Grievant took the gift card from the mail

stream. The card was valued at $10. The evidence is clear, as Grievant and the Union
acknowledge that Grievant took a gift card from a Postal Service building without
consent or permission. Grievant contends that at the time she believed the gift card was

worthless. Besides procedural issues raised by the Union that will be discussed below, the
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Union offers several explanations or defenses to Grievant taking the card. According to
the Union, the gift card was not in the mail stream but instead was on a set-up table on
which there were other items that did not belong to the Post Office, Grievant had not
been trained or given instructions on what to do with loose items found outside the mail
stream and that Grievant and/or her nieces and nephews collect gift cards and Grievant’s
fetish for doing so drove her to take the card. The Union also argues that it was
Grievant’s husband, not her, who transacted the card. It is the determination of the
undersigned that the defenses and explanations provided by the Union are not credible.
Whether or not Grievant believed the gift card had no value, or whether or not she did in
fact or intended to transact the card or add the gift card to her collection is irrelevant.
Further, the fact that the card at the time was not actually in the mail or mail stream is
irrelevant. The fact is Grievant, knowing that the gift card was not hers, knowing that it
was located in a Postal Service building - regardless from where the item was retrieved -
took the card from the Postal Service facility for her personal use without consent or
permission from postal authority. Even the Union acknowledges that Grievant should not
have taken the card. Common sense and life learning should dictate that one does not
take items from inside another’s property without the property owner’s consent or
permission. The CBA at Article 16.1 to which Grievant is subject lists pilfering, a form
of stealing, as one of the specific offenses that is subject to discipline and discharge.
Also arbitrators have ruled and rightfully so that stealing even a $10 gift card regardless
of the employee’s commendable employment record is a dischargeable offense. USPS
and APWU, No. GO0C-4G-D 02112845 et al. (Dorshaw, 2002) and USPS and APWU,
No. EQ0C-4E-D 06279354 (Gregory, 2008). Therefore, subject to proper pmcedurg and

due process, the Employer had just cause to discipline Grievant.

Procedural Issues

The Union makes arguments relevant to procedural errors by the Employer in the

process of the removal action against Grievant and alleges that Grievant’s due process
under the CBA was violated and therefore there was no just cause to remove Grievant.
The burden of proof is on the Union to show that errors occurred and impacted or
violated Grievant’s due process or other rights under the CBA. Based on a review of the

record of evidence submitted at the hearing, the Union’s arguments regarding procedural
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and due process flaws have merit. Primarily, as noted in the Union’s Step 2 grievance
appeal and corrections and additions as well as at the hearing, the Union alleges that there
was not a proper predisciplinary meeting, a fair and impartial interview of Grievant, or a
proper investigation. There is also an issue as to whether the Union was provided
information pursuant to information requests. The deficiencies go to the essence of the
just cause requirement of Article 16.1 as well as the procedural requirements of Articles
15.2.

The manual interpreting provisions of the CBA - the JCIM - at Article 16.1 sets
forth the just cause criteria that a supervisor must consider before initiating disciplinary
action against an employee. The criteria include the questions of whether there is a rule
and if so whether the employee was aware of the rule and whether a thorough
investigation was completed. The JCIM requires that the investigation should include the
employee’s “day in court privilege” and that the employee should know with reasonable
detail what the charges are and should be given a reasonable opportunity to defend [him
or herselt] before the discipline is issued.

As to whether there is a rule and if so whether the employee was aware of the
rule, the Union maintains that Grievant was not aware of a rule or trained on what to do
with loose items found outside the mail or mail stream. The Union did not argue that
Grievant was not aware of the rules cited in the NOR. On the other hand, the Employer
points to the answer provided by Grievant to the OIG agent regarding the process used to
report items found loose in the mail and contends that based on Grievant’s answer that
the items are turned over to the supervisor, it is clear that Grievant knew the rule when
working the mail processing set-up belt that she is to notify and turn found items over to
her supervisor and that Grievant acknowledged that it is not acceptable to take items from
the mail and convert them to personal use. However, as noted, the gift card was not
found on the set-up belt. The gift card was placed in the blue mail collection box on
December 31, 2009 when Grievant was not present at work; she did not return until
January 4, 2010. Obviously as argued by the Union, some other employee had access to
the card from the blue collection box and at some point placed it on the table where

Grievant took it from. It is clear that Grievant did not take gift card not from mail

processing set-up belt or from the mail or mail stream. The evidence supports Grievant’s



USPS No. EO6C-4E-D 10307238
APWU 1032 (M. Anderson)
Page 18 of 23

testimony that she took the card off a set-up table that contained a number of items
including garbage items or items that according to the Union did not belong to the Postal
Service. This conclusion does not negate the fact that the card was not Grievant’s to take.
As noted previously, Grievant, a 29-year experienced Postal Service employee, knew that
the gift card was not hers, it was in a Postal Service facility, and if she did not know, she
should have known, not to take the card. Whether or not Grievant was trained or
counseled on what to do with loose items found outside the mail stream is not the issue
here. The issue is whether Grievant had the right to take an item that did not belong to
her without consent or permission from property that did not belong to her.

As to the pre-disciplinary meeting and investigative interview, as part of the just
cause criteria, the Employer must show that a thorough and objective investigation was
completed to determine whether Grievant committed the offense. In this matter,
however, the investigation was lacking in that Grievant was not afforded her “day in
court privilege.” The Union contends that the June 25, 2010 meeting with Grievant was
an investigative not a pre-disciplinary meeting based on the process used at Fort Dodge.
It is unclear to the undersigned whether the Employer deemed the meeting to be pre-
disciplinary meeting or as an investigative interview, the meeting was neither thorough
nor objective.

The evidence shows that as a predisciplinary meeting, the June 21, 2010 notice to
Grievant was lacking information. After the June 9, 2010 meeting with Grievant by the
OIG, Avants in a June 21, 2010 letter to Grievant, scheduled a “due process meeting.”
The Employer contends that the way the letter is framed, Grievant had to know that based
on the contents of the letter, she may be disciplined. However, it is not up to Grievant to
guess at the Employer’s intention. Just cause mandates the Employer to be clear and up
front with Grievant so that Grievant may have a reasonable opportunity to defend herself
during her “day in court.” The lack of knowledge by an employee of what she is up
against during her “day in court” substantially limits the employee’s reasonable
opportunity to participate in the process. In the letter, Avants did warn Grievant of
discipline if she failed to attend the meeting or contact Avants or otherwise respond to the
letter. While the letter stated that Grievant took a Target gift card from the “loose in the

mail belt” at the Fort Dodge Post Office and cashed the card for her own personal gain,
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Grievant was not warned in the letter, nor is there any indication, that disciplinary action
including her removal could occur based on the result of the meeting. [Parenthesis
added]. Further, both Grievant and Albrecht denied that an explanation of the charges
and possible disciplined was provided at the meeting. The June 21, 2010 letter itself
supports their position. The Employer’s action or failure to act in accordance with just
cause principles placed Grievant at a distinct disadvantage going into the meeting and
during the meeting to reasonably defend herself. ... [I]t should be common knowledge
that before employees can be disciplined, they must have the charges explained to them
and be given a reasonable chance in turn to explain their positions on the matter... This
procedure is commonly referred to as the “pre-D hearing”...Failure to provide such a
hearing has been the basis for overturning discipline in hundreds of...cases. USPS and
APWU, No H90V-1H-D 95056356 (Dennis, 1995).

As to the DAP dated June 25, 2010, based on the evidence, Grievant did not have
access to the DAP prior to or during the meeting. According to Albrecht’s unrebutted
testimony, at Fort Dodge, the DAP is provided to the employee prior to the pre-
disciplinary meeting. The DAP completed by Avants does not specifically state a charge
but concludes that Grievant stole the gift card and proposes removal. Grievant and
Albrecht were certain that they did not receive a copy of the DAP prior to or at the
meeting and they were not aware of a DAP proposing removal until sometime later.
Avants was not sure whether or not he had the DAP in front of him at the meeting.
Grievant and Albrecht both were certain that Avants did not read Weingarten to Grievant
or otherwise inform them that the Employer was seeking to remove Grievant from the
Postal Service. Grievant’s and Albrecht’s testimony is supported by the June 21, 2010
letter itself which does not warn Grievant of possible disciplinary action, the June 29,
2010 Step 1 grievance and a July 21, 2010 request to Avants from Albrecht requesting a
copy of Postmaster O’Brien’s comments on the DAP. Additionally, the DAP form
appeared to be incomplete despite Avants’ testimony that the third page was a four-page
copy of gifts and other cards. The pagination indicates there were three pages, however,
there were only two pages of the DAP form. Nonetheless, after the meeting, Avants

notified Grievant in a June 25, 2010 letter (without a concurring official) that he was
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seeking her removal. If the DAP was presented to Grievant before or at the meeting,
there would be no need to send the June 25 letter.

As to the investigation, the evidence suggests that the investigation was not
thorough and complete or objective.  First, the only “investigation™ was the June 25,
2010 interview of Grievant and it was not even completed. Avants listed nine questions
he planned to ask Grievant but according to him he omitted two questions because he did
not believe Grievant was truthful.® Most of the questions only required a “yes” or “no”
answer, with no follow-up questions listed or they were framed in an accusatory manner,
which in the undersigned’s view could cause an employee hesitancy in responding.
Further, the answer to perhaps one of the most important questions on the handwritten
notes was left blank. The question inquired about whether Grievant wanted to add
anything else. Based on the evidence, Grievant was not given ample opportunity to
review information or present her side of the story. The meeting for which the Employer
was interviewing Grievant for possible removal lasted only about thirty minutes.
Grievant and the Albrecht were allowed only about two minutes to review the OIG report
- a report they had not seen prior to the June 25 meeting and a report on which Avants’
questions and the removal were undoubtedly based.  Obviously under most
circumstances, two minutes is an insufficient amount of time to review and respond to the
detailed report. Grievant and the Union had requested a copy of the report prior to the
meeting. UXs5 & 12.

Further, there was no follow-up investigation as the facts and circumstances
would suggest. As an example, there is no indication that the Employer investigated
whether or not Grievant was at work on December 31, 2009 and handled the mail from
the blue collection box on that date. This is significant because the OIG report infers that
Grievant was at work on December 31, 2009 and took the gift card out of the mail
stream. In addition fo the interview of Grievant, Avants relied on the OIG report to
conclude that Grievant stole the gift card. Also, there was no investigation of the area

from which the card was taken or interview of other employees who worked in the area

® The Employer also submitted a typed version of the interview with Grievant which the Union states it did
not receive,
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where the set-up table was located, particularly when considering the type of items found

on the table.
As indicated in the NOR, the Employer relied heavily or entirely on the findings

of the OIG agent who first questioned Grievant. The reliance on the OIG report is
confirmed by the Step 2 decision that states that the alleged theft was well supported by
the OIG and that the OIG has pressed charges against Grievant. Further, Avants
acknowledged that he did not check Grievant’s work record or if she had prior discipline
because theft is a dischargeable offense and he does not believe that he had to consider

other factors. As noted in USPS and APWU, Nos. S4C-3S8-35-D 53002 et al. (Marlett,

1987) the following:

It is clear...that an investigation of a possible violation of Postal laws and
regulations by the Inspection Service is not in any way an acceptable substitute
for the immediate supervisor’s own inquiry into the equities of the case...The
supervisor, in deciding whether to take corrective disciplinary action, must
consider not only the offense but also all mitigating and extenuating

circumstances...

Arbitrators have long recognized the importance of an employee’s due process
rights particularly when the capital punishment of discipline — removal - is sought. In

USPS and NALC, NC-W-15 975-D (1979), Arbitrator Rentfro states in part the

following:
The basic requirements of due process in labor-management relations have been
identified to include ... the disciplinary record of the individual; and, above all,
conducting a fair, objective, and thorough investigation, including inquiry into the
employee’s explanation of the incident, before disciplinary action is taken.

... When the decision is to impose a penalty as severe as discharge, care must be
taken that all the relevant facts and evidence are considered. Discharge without a
complete investigation or without affording the employee and opportunity to be
heard falls short of minimum standards.

...A thorough investigation reduces the likelihood of impulsive and arbitrary
decistons by management and permits deliberate, informed judgment to prevail.
By giving the grievant an opportunity to present his side of the story and peint out
mitigating factors raises the possibility that the emplover would have been
dissuaded from discharging him in the first place.

In this matter, the standard of a complete, objective and thorough investigation was

lacking.
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The Union contends that it was not provided information requested. Article 15.2
of the CBA requires both parties to make a full disclosure at Step 2 of the grievance
procedure. Prior to and subsequent to filing the grievance, Grievant and the Union
requested information (including Grievant’s training records) from the Employer
regarding this matter. The Employer either denied or otherwise failed to grant the
request. In the very brief August 20, 2010 Step 2 decision, the Employer based its
decision in part on Grievant’s training records. The Union submitted extensive Step 2
corrections and additions challenging the Employer’s decision. Again, the Union was
never given the requested information as required. Although as stated by the
undersigned, Grievant’s training relevant to what to do with loose items is not relevant to
the resolution of this matter. However, that was part of the Union’s argument from the
beginning and the Union believed those records were relevant. At some point, the
Employer did draft an undated more extensive statement with attachments including
training records that was submitted at the hearing. As argued by the Union and the
evidence shows that neither the statement nor the arguments therein and attached
documents were submitted at Step 2 as required by Article 15.2 (or prior to the hearing).
Therefore, the document and its contents are precluded from consideration in this matter.
By failing to provide the requested information, the Employer did not comply with the
provisions of the CBA.

Briefly, regarding the Union’s contention that concurrence was cursory, Article
16.8 of the CBA provides that a supervisor is to issue discipline only after the decision
has been reviewed and concurred in by the installation head or designee, that is, a higher
level official. The evidence does not support a finding that concurrence was improper in
this matter.

In conclusion, it is clear from the evidence that Grievant took from the Postal
Service building, a gift card that did not belong to her - an offense that warrants
discipline. There are circumstances in which due to procedural or due process flaws
removal may be altogether rescinded or otherwise mitigated to a lesser discipline. For
example see, USPS and APWU, No. H90V-1H-D 95056356 (Dennis, 1995) and USPS
and APWU, No. S4C-38-D 53002 & 53003 (Marlett, 1987) and USPS and APWU, No.
KO00C-1K-D 03117078 (Vaughn, 2003), where the grievant was returned to work with all
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back pay and benefits. = However, as noted in USPS and APWU, No. J94C-1J-D
98067647 (Klein, 1999), every due process error does not carry with it an entitlement to
full back wages. See also USPS and APWU, No. E90C-2B-D 92034341, et al. (Dean,
1993), where the grievant was returned to work but without back pay and benefits or
seniority. However, a complete and thorough investigation is a prerequisite to issuing
discipline including removal. The JCIM requires that Grievant is given her “day in court
privilege”. The undersigned concludes that Grievant’s action requires disciplinary action

but based on the circumstances of this case and the discussion herein, Grievant’s removal

is rescinded.

AWARD
The grievance is sustained in part. After a review of the evidence of record and

the arguments put forth by the parties, Grievant is to be reinstated not later than February
1, 2011 without loss of benefits or seniority but without back pay.

Respectfully Submitted
by
Carrie Belle Washington, Arbitrator






